STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
ECONOM C RESEARCH SERVI CES,
Petiti oner,

CASE NOS. 87-2621RX
87-2623RX

VS.

CENTRAL FLORI DA COMMUNI TY
COLLEGE

Respondent .

N N N N N N N N N N N

FI NAL CRDER

Pursuant to notice, a formal hearing was conducted in these consoli dated
cases in Tallahassee, Florida, on July 14, 1987, before Mchael M Parrish, a
duly designated Hearing O ficer of the Division of Adm nistrative Hearings. At
the hearing the parties were represented as foll ows:

For Petitioner: M. H C "Hy" Jensen
Econom ¢ Research Services
2014 Northeast N nth Street
Ccala, Florida 32670

For Respondent: Brian D. Lanbert, Esquire
SAVAGE, KRIM SI MONS,
FULLER & ACKERVAN, P. A
121 Northwest Third Street
Ccala, Florida 32670

BACKGROUND AND | SSUES

These are two consolidated rul e challenge cases in which the Petitioner has
chal | enged two of the Respondent's pronul gated rules as being invalid exercises
of delegated legislative authority. The Petition in Case No. 87-2621RX
chal | enges Respondent's Rul e 6Hx3:5-43, which deals with access to public
records and obtaining copies of public records. The rule is challenged on the
grounds that it has an inadequate econom c inmpact statenment, as well as on
substantive grounds. The Petition in Case No. 87-2623RX chal | enges Respondent's
Rul e 6Hx3: 7-26, which deals with conpetitive bidding. The rule is challenged on
the grounds that it has an inadequate econonic inpact statement, as well as on
ot her procedural grounds.

At the close of the hearing, the parties were granted ten (10) days within
which to file proposed final orders. The Petitioner waived the right to file
proposed final orders and elected to rely on docunents previously filed. The
Respondent filed proposed final orders in both cases. The substance of all of
the findings of fact proposed by the Respondent has been included in the
findings of fact which follow.



FI NDI NGS OF FACT

Based on the stipulation of the parties, the exhibits received in evidence,
and the testinony of the witnesses at the hearing, | make the follow ng findings
of fact.

Sti pul ated findi ngs concerni ng
CFCC Rul e 6Hx3:5-43

1. H C "Hy" Jensen, as the owner and operator of Econom c Research
Services, licensed to do business as a research and managenent consultant firm
has a substantial interest in the access to and the costs for reproduction of
public records, docunents, rules, orders, and subject nmatter indexes in the
custody of the District Board of Trustees of Central Florida Community Coll ege.

2. The District Board of Trustees of Central Florida Conmunity Col |l ege
(the Board) is an "agency" as defined by Sections 119.011(2) and 120.52(1),
Florida Statutes, and, as such, is governed by and nust conply with Chapters 119
and 120, Florida Statutes.

3. The Board initially adopted Rul e 6Hx3:1-04, Novenber 19, 1986, and
renunbered it as Rule 6Hx3:5-43, June 10, 1987.

4. Rule 6Hx3:5-43 is the Board' s statenment of policy governing access to
and fees charged for duplicating copies of public records.

5. Prior to the adoption, amendnment, or repeal of any rule, the Board is
required to prepare a detail ed econonic inpact statenent, as described in
Section 120.54(2)(b), Florida Statutes.

6. The detailed econom c inpact statenent is a public record as defined by
Section 119.011(1), Florida Statutes, and, as such, must be nmade avail able for
public inspection and exam nation i medi ately upon giving public notice of the
Board's intent to adopt, anend, or repeal a rule.

7. The econom c inpact statenent pertaining to Rule 6Hx3:1-04 (now 6Hx3: 5-
43) was not available for public inspection and exani nation as required by
Section 119.07(1)(a), Florida Statutes, and Rule 28-3.027, Mdel Rules of
Procedure, Florida Adm nistrative Code

8. The Board had not declared an energency to justify its failure to
prepare the required detail ed economi c inpact statenent.

9. Prior to the adoption, anmendnment, or repeal of any rule, the Board is
required to give public notice of its intended action and include information
specified by Section 120.54(1), Florida Statutes. 1In addition to other factors,
the notice nust include a summary of the estinmate of econonic inpact on al
persons affected by the rule.

10. Although it did not prepare the required detail ed econom c i npact
statenment, the Board neverthel ess published a public notice of its intent to
adopt Rul e 6Hx3:5-43. The published notice included an all eged summary of the
econom ¢ i npact statenent.

11. The Board's public notice asserted the rule: "WII provide a nom na
i ncome to the college to help offset cost incurred in reproducing or collecting
i nformati on for individuals or conpanies.”



12. The Board's unnunbered second paragraph of Rule 6Hx3:5-43 exenpts from
public access all docunments within enpl oyee personnel records by stating:

"The provi sions of the above paragraph shal
not apply to such matters as student records,
personnel records and other matters exenpt
fromthe definition of public records or

ot herwi se confidential under Florida Law. "

O her findings concerning CFCC
Rul e 6Hx3: 5-43

13. On or about July 28, 1986, the Petitioner sent a letter to M. Mx O
Curry, Dean of Administration for the Respondent, in reference to the
Petitioner's conputations as to the cost for reproduction of certain copies of
records. The purpose of the letter was to assist the Respondent in formulating
arule as to the cost to charge the public for reproduction of records. Max O
Curry and Jan Harris considered the information in Petitioner's letter of July
28, 1986, prior to the promulgation of the chall enged rule.

14. Prior to the adoption of the challenged rule, the Respondent did not
technically conply with Section 120.54(2)(b), Florida Statutes, in that it did
not prepare a detailed econom c inpact statenent, although it did consider the
econom ¢ inpact of adopting this rule prior to the actual adoption and stated an
estimate of that economi c inpact in the notice of neeting published on Novenber
6, 1986.

15. The openi ng paragraph of Rule 6Hx3:5-43 states, in essence, that
records of the Respondent are open to the public. Tne second paragraph of the
rule reads as foll ows:

The provisions of the above paragraph shal
not apply to such matters as student records,
personnel records and other matters exenpt
fromthe definition of public records or

ot herwi se confidential under Florida Law

16. The fourth paragraph of Rule 6Hx3:5-43 reads as foll ows:

In the event that the College is required to
provi de a phot ographi c copy, the person
desiring the same shall pay to the College a
charge for maki ng such copy or copies, the
anmounts prescri bed as foll ows:

1. 25 cents per page for nine (9) pages
(copies) or |ess.

2. 10 cents per page for all pages (copies)
beyond nine (9).

3. If the nature or volune of public

records requested to be inspected,

exam ned or copies (sic) pursuant to
the Rule, is such as to require

ext ensi ve use of information technol ogy
resources or extensive clerical or
supervi sory assi stance by Coll ege



personnel, or both, the College shal
charge an additional special service
charge based upon the cost incurred
for such extensive use of information
technol ogy resources and/or the | abor
cost of the personnel providing

the service

Sti pul ated findi ngs concerni ng CFCC
Rul e 6Hx3: 7-26

17. H C "Hy" Jensen, as owner and operator of Econom c Research Servi ces,
licensed to do business as a research and managenent consultant firm is a
provi der of contractual services as defined in Section 287.012(4)(a), Florida
Statutes, and, as such, has substantial interest in the procurenment policies of
the District Board of Trustees of Central Florida Community Coll ege.

18. The District Board of Trustees of Central Florida Conmunity Col | ege
(the Board) is an "agency" as defined by Sections 119.011(2) and 120.52(1),
Florida Statutes, and as such, is governed by and nmust conply with Chapters 119
and 120, Florida Statutes.

19. Rule 6Hx3:7-26 is the Board's statement of policy governing
procurenent of contractual services.

20. The Board anended rule 6Hx3:7-26 on June 10, 1987. Prior to this
anendment, Rule 6Hx3:7-26, revised February 1, 1984, required a m ni mum of three
formal witten bids for any procurenent of contractual services exceedi ng
$3, 000.

21. During its neeting of June 10, 1987, the Board anended its proposed
revision by inserting a provision into the rule which excludes all providers of
contractual services fromthe conpetitive bidding process.

22. Prior to the adoption, anmendnent, or repeal of any rule, the Board is
required to prepare detail ed econom c inpact statement, as described in Section
120.54(2)(b), Florida Statutes.

23. The detail ed economc inpact statement is a public record as defined
by Section 119.011(1), Florida Statutes, and, as such, nust be made avail abl e
for public inspection and exam nation i mediately upon giving public notice of
the Board's intent to adopt, anend, or repeal a rule.

24, Prior to its anendnent of Rule 6Hx3:7-26 on June 10, 1987, the Board
failed to prepare the detail ed econom c inpact statenment required by Section
120.54(2)(b), Florida Statutes.

25. Consequently, the econonmic inpact statement pertaining to Rule 6Hx3:7-
26 was not available for public inspection and exam nation as required by
Section 119.07(1)(a), Florida Statutes, and Rule 28-3.027, Mdel Rules of
Procedure, Florida Adm nistrative Code

26. The Board had not declared an enmergency to justify its failure to
prepare the required detail ed econom c inpact statenent.



27. Prior to the adoption, anmendnent, or repeal of any rule, the Board is
required to give public notice of its intended action and include information
specified by Section 120.54(1), Florida SLatutes. 1In addition to other factors,
the notice nust include a summary of the estinmate of econonic inpact on al
persons affected by the rule.

28. Although it did not prepare the required detail ed econom c i npact
statenment, the Board neverthel ess published a public notice to amend Rul e
6Hx3: 7-26. The published notice included an alleged summary of the detailed
econom ¢ inpact statenment asserting that the Board anticipated no economc
i npact by its anendnment of this rule.

29. Additionally, the Board's published notice did not informthe public
of its intent to amend the rule to exclude all providers of contractual services
fromthe conpetitive bidding process.

O her findings concerning CFCC
Rul e 6Hx3: 7-26

30. Rule 6Hx3:7-26 requires, anmong other things that the Respondent obtain
a mninmumof three witten bids for purchases from $3,501 to $5, 000, and that
Respondent publicly advertise all purchases exceedi ng $5,000, as well as obtain
a mnimmof three formal, witten bids for such purchases. The rule also
contai ns several specific exceptions to the three-bid requirenent. The
exception challenged by the Petitioner reads as foll ows:

Pr of essi onal services, including, but not
l[imted to, attorneys, auditors, nanagenent
consul tants, architects, engineers, and | and
surveyors. Services of architects,

engi neers, and | and surveyors shall be

sel ected and negotiated according to Section
287.055, Florida Statutes.

31. The exception quoted i medi ately above was added to the | anguage of
rul e during the course of the public hearing on the rul e amendnents, which
heari ng was conducted by Respondent's District Board of Trustees on June 10,
1987. The addition of the |anguage quoted i nmedi ately above was nade on the
advi ce of the Respondent's |egal counsel, Gary C. Sinons, which advice was
conmuni cated to the Trustees during the course of the public nmeeting on June 10,
1987.

32. Although the original proposed amendnments to Rule 6Hx3:7-26 did not
i ncl ude the above-quoted exception chall enged by Petitioner, the proposed rules
of the college are subject to being changed or further anended as a result of
i nput at public neetings and hearings, as the purpose of public nmeetings and
heari ngs on proposed rules is to receive input prior to the final adoption of a
rule. The public neeting on the subject rule was properly noticed in a | oca
newspaper and the Petitioner attended and participated in the neeting. The
publ i shed notice stated that the purpose and effect of the revised Rule 6Hx3: 7-
26 was to update the rule to include the latest limtations in bidding
requi renents found in State Board of Education rules.

33. Rule 6Hx3:7-26, as finally adopted by the Respondent, including the
above- quot ed exception | anguage chal l enged by the Petitioner, is substantially
simlar to the State Board of Conmmunity Col | ege Rul e 6A-14.0734 regardi ng



bi ddi ng requi renents i nmposed on community coll eges, and the specific conpl ai ned
of | anguage quoted above is identical to State Board of Comunity Coll ege Rule
6A-14.0734(2)(Q) .

CONCLUSI ONS OF LAW

34. Based on the foregoing findings of fact and on the applicable I ega
principles, I make the follow ng conclusions of |aw

35. The Division of Adm nistrative Hearings has jurisdiction over the
parties to and the subject matter of these consolidated cases. Sec. 120.56,
Fla. Stat.

36. The parties have stipulated that the Petitioner's substantial
interests are affected by both of the challenged rules and that he has standi ng
to chall enge the rules.

37. Section 119.07(1)(a), Florida Statutes, reads as follows in pertinent
part:

The custodi an shall furnish a copy or a
certified copy of the record upon paynent of
the fee prescribed by law or, if a fee is not
prescribed by |law, upon paynent of the actua
cost of duplication of the record. The
phrase "actual cost of duplication"” neans the
cost of the material and supplies used to
duplicate the record, but it does not include
the | abor cost or overhead cost associ ated

wi th such duplication.

38. Section 119.07(1)(b), Florida Statutes, reads as follows, in pertinent
part:

If the nature or volune of public records
requested to be inspected, exam ned, or
copi ed pursuant to this subsection is such as
to require extensive use of information
technol ogy resources or extensive clerical or
supervi sory assi stance by personnel of the
agency invol ved, or both, the agency may
charge, in addition to the actual cost of
duplication, a special service charge, which
shal | be reasonabl e and shall be based on the
cost incurred for such extensive use of

i nformati on technol ogy resources or the | abor
cost of the personnel providing the service
that is actually incurred by the agency or
attributable to the agency for the clerica
and supervi sory assistance required, or both.

39. The portion of Rule 6Hx3:5-43 which addresses extensive use of
i nformati on technol ogy resources or extensive clerical or supervisory assistance
in providing records is, in essence, a paraphrase of the statutory provision
guoted i medi ately above. It contains no provisions inconsistent with the
statutory provision. Accordingly, there is no basis upon which to concl ude that
that portion of the rule is invalid.



40. The portion of Rule 6Hx3:5-43 which sets charges of 25 cents and 10
cents for the making of copies of public records in quite another matter. There
i S no persuasive conpetent substantial evidence in the record to support a
conclusion that the rul e-established charges of 25 cents for each of the first
ni ne copies and 10 cents for each additional copy bears any rationa

rel ationship to the Respondent's "actual cost of duplication.” Simlarly, the
evidence fails to show that the Respondent conducted any reliable study or
inquiry to determine its "actual cost of duplication.” Rather, the charges

established in the rule appear to be arbitrary and capricious, and thus invalid.

41. The Petitioner has al so challenged Rul e 6Hx3:5-43 on the grounds t hat
t he second paragraph of the rule inpermssibly limts access to all personne
files. Petitioner's contentions in this regard are not persuasive. Wile the
second paragraph of the subject rule is not a nodel of clarity, in view of the
provi sions of Section 240.337, Florida Statutes, the |anguage of the second
par agraph of the rule is susceptible of interpretation and application in a
manner consistent with the provisions of both Chapter 119, Florida Statutes,
whi ch all ows access to nost records, and Section 240.337, Florida Statutes,
which Iimts access to certain personnel records. Thus, while the second
par agraph woul d benefit fromsone further editorial revision, it cannot be said
that it is invalid in its present form

42. Because of the invalidity of the portion of Rule 6Hx3: 5-43 which
sets charges for copies, there is no need to dwell upon the Petitioner's
chall enge to the rule's economc inmpact statenment. Suffice it to say that a
reliable study or inquiry to deternmi ne the Respondent’'s "actual cost of
duplication" will in all probability generate the type of information from which
an adequate econom c inpact statenent can be fornul at ed.

43. Turning nowto the Petitioner's challenge to Rule 6HX3:7-26, a major
basis for challenge to the rule is that |anguage was added to it during the
rul e- maki ng hearing, which |anguage did not appear in the version of the

proposed rul e which was published prior to the rule-making hearing. In this
regard, attention nust be directed to Section |20.54(13)(b), Florida Statutes,
whi ch provides in pertinent part: "After the notice required in subsection (1)

and prior to adoption, the agency may withdraw the rule in whole or in part or
may make such changes in the rule as are supported by the record of public
hearings held on the rule. " The quoted | anguage clearly contenpl ates the
maki ng of changes on the basis of matters presented at the public hearing on the
rul e; the very purpose of the rul e-making hearings being to afford the

i nterested public an opportunity to try to persuade the agency to change the
proposed rule. The chall enged change bei ng one which is supported by the record
of the public hearing on the rule, there is no basis upon which to find that
portion of the rule invalid.

44. The Petitioner also challenges Rule 6Hx3:7-26 on the grounds that it
fails to contain a legally sufficient econom c inpact statement. There is no
doubt that the econonmic inpact statement of Rule 6Hx3:7-26 falls far short of
the specific statutory requirenments of Section 120.54(2)(b), Florida Statutes.
But those deficiencies are not necessarily fatal to the validity of the rule.
The consequences of a deficient econom c inpact statenent were addressed as
follows in Departnment of Health and Rehabilitative Services v. Wight, 439 So.2d
937 (Fla. 1st DCA 1983):

[T]he Florida Suprenme Court has observed that
"[t] he procedure envisioned by section



120.54(2)(a) does not . . . command
adherence to form over substance." 1d.

Mor eover, al though section 120.54(2) Thas
anended in 1978 to provide that an agency's
failure to include within its rule an
"adequat e" statenent of econom c inpact is
grounds for invalidation of the rule, that
provi sion does not require perfection but
only "substantial conpliance” with section
120.54(2)(a). 1d. As the preparation of a
statenment of economic inpact "is a

procedural aspect of an agency's

rul emaki ng authority,™ it is subject to the
"statutory harm ess error rule" of section
120.68(8), Florida Statutes, which provides
for remand only where a material error in
procedure in an admnistrative proceedi ng
impairs the fairness of the proceedi ngs or
the correctness of the action taken. Polk v.
School Board of Pol k County, 373 So.2d 960,
962 (Fla. 2d DCA 1979); School Board of
Broward County v. Granmith, 375 So.2d 340
(Fla. 1st DCA 1979); Plantation Residents
Associ ation, Inc. v. School Board of Broward
County, 424 So.2d 879, 881 (Fla. 1st DCA
1982). Thus, the absence or insufficiency of
an econom c inmpact statenment is harnl ess
error if it is established that the proposed
action will have no econonmic inpact, i.e. by
its merely inplementing al ready established
procedures, or if it is shown that the agency
fully considered the asserted econonic
factors and inpact. Division of Wrkers
Conpensation v. MKee, 413 So.2d 805, 806
(Fla. 1st DCA 1982); Florida-Texas Freight,
Inc. v. Hawkins; Polk v. School Board of Pol k
County.

45. As noted in the stipulated facts, the published notice regarding Rule
6Hx3: 7-26, which not containing the details required by the statute, did contain
a statenent asserting that Respondent anticipated no economc inpact by its
anendment of this rule. Accordingly, the situation here is sinmlar to that in
Fl ori d- Texas Freight, Inc. v. Hawkins, 379 So.2d 944 (Fla. 1979), where the
court stated:

The record in this cause does not require a
remand to the Conmssion to file a detailed
formal statement sinply negating each of the
seven factors outlined in section
120.54(2)(a) when a finding of no inpact has
been nmade. We find that petitioners were not
denied a fair hearing in this cause, and
certiorari therefore is denied.

46. And in Cortese v. School Board of Pal mBeach County, 425 So.2d 554
(Fla. 4th DCA 1982), a case in which there was no econom c i npact statenent at
all, the court noted in a closing footnote:



W consi der the absence of an econom c i npact
statenment to be harm ess error. School Board
of Broward County v. Gramith, 375 So.2d 340
(Fla. 1st DCA 1979); Polk v. School Board of
Pol k County, 373 So.2d 960 (Fla. 2d DCA
1979). There has been no showing that its
absence either harmed the boardls deci si on-
maki ng process or adversely affected its
deci si on.

47. Applying the principles of the foregoing cases to the facts in this
case leads to the conclusion that Rule 6Hx3:7-26 is not invalid by reason of the
shortcomngs in its econom c inpact statement. Those shortconi ngs did not
impair the fairness of the proceedings or the correctness of the action taken

Upon consideration of all of the foregoing, it is ORDERED:

1. That the portions of the fourth paragraph of Rule 6Hx3:5-43 which
establish a charge of 25 cents each for the first nine copies and 10 cents each
for additional copies are an invalid exercise of del egated |egislative
aut hority.

2. That the Petitioner has failed to establish the invalidity of any other
portion of Rule 6Hx3:5-43 and, therefore, the remainder of the petition in Case
No. 87-262IR is dism ssed.

3. That the Petitioner has failed to establish the invalidity of Rule
6Hx3: 7-26 and, therefore, the petition in Case No. 87-2623RX is disnmissed inits
entirety.

DONE AND ORDERED this 2nd day of October, 1987, at Tall ahassee, Fl orida.

M CHAEL M PARRI SH, Hearing Oficer
Di vision of Adm nistrative Hearings
The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 2nd day of Cctober, 1987.

COPI ES FURNI SHED:

M. H C "Hy" Jensen
Econom ¢ Research Services
2014 Northeast Street
Ccala, Florida 32670



Brian D. Lanmbert, Esquire
SAVAGE, CRIM S| MONS,
FULLER AND ACKERNVAN, P. A
121 Northwest Third Street
Ccala, Florida 32670

M's. Sandra MKoy, Chairman

District Board of Trustees

Central Florida Community
Col | ege

Post O fice Box 177

Bronson, Florida 32621

Li z d oud, Chi ef

Bur eau of Adm nistrative Code
1802, The Capito

Tal | ahassee, Florida 32301

Carrol |l Webb, Executive Director
Adm ni strative Procedure Commttee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FINAL ORDER | S ENTI TLED TO JUDI Cl AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY
RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVEED.



